
I.  Olmstead v. United States (1928) 
Case: Roy Olmstead was a suspected bootlegger. Without judicial approval, federal agents installed wiretaps in 

the basement of Olmstead's building (where he maintained an office) and in the streets near his home. Olmstead 

was convicted with evidence obtained from the wiretaps. This case was decided along with Green v. United 

States, in which Green and several other defendants were similarly convicted, based on illegally obtained wire-

tapped conversations, for conspiracy to violate the National Prohibition Act by importing, possessing, and selling 

illegal liquors. This case was also decided with McInnis v. United States. 

 

Majority Decision: (5-4)  The Court held that neither the Fourth nor Fifth Amendment rights of the recorded 

parties were violated. The use of wiretapped conversations as incriminating evidence did not violate their Fifth 

Amendment protection against self incrimination because they were not forcibly or illegally made to conduct 

those conversations. Instead, the conversations were voluntarily made between the parties and their associates. 

Moreover, the parties' Fourth Amendment rights were not infringed because mere wiretapping does not constitute 

a search and seizure under the meaning of the Fourth Amendment. These terms refer to an actual physical 

examination of one's person, papers, tangible material effects, or home - not their conversations. Finally, the Court 

added that while wiretapping may be unethical no court may exclude evidence solely for moral reasons. When 

criticized for his opinion, Justice Taft mocked his foes as he wrote to a friend: "If they think we are going to be 

frightened in our effort to stand by the law and give the public a chance to punish criminals, they are mistaken, 

even though we are condemned for lack of high ideals." 

Dissenting Opinion: Justice Louis Brandeis:  The defendants were convicted of conspiring to violate the National 

Prohibition Act. Before any of the persons now charged had been arrested or indicted, the telephones by means of 

which they habitually communicated with one another and with others had been tapped by federal officers. To 

this end, a lineman of long experience in wiretapping was employed on behalf of the Government and at its 

expense. He tapped eight telephones, some in the homes of the persons charged, some in their offices. …. By 

objections reasonably made and persistently renewed, the defendants objected to the admission of the evidence 

obtained by wiretapping on the ground that the Government's wiretapping constituted an unreasonable search and 

seizure in violation of the Fourth Amendment, and that the use as evidence of the conversations overheard 

compelled the defendants to be witnesses against themselves in violation of the Fifth Amendment. 

The Government makes no attempt to defend the methods employed by its officers. …Time works changes, 

brings into existence new conditions and purposes. Therefore, a principle, to be vital, must be capable of wider 

application than the mischief which gave it birth. This is peculiarly true of constitutions. They are not ephemeral 

enactments, designed to meet passing occasions. They are, to use the words of Chief Justice Marshall 'designed to 

approach immortality as nearly as human institutions can approach it.' The future is their care, and provision for 

events of good and bad tendencies of which no prophecy can be made. In the application of a constitution, 

therefore, our contemplation cannot be only of what has been, but of what may be. Under any other rule, a 

constitution would indeed be as easy of application as it would be deficient in efficacy and power. Its general 

principles would have little value, and be converted by precedent into impotent and lifeless formulas. Rights 

declared in words might be lost in reality." 

When the Fourth and Fifth Amendments were adopted, "the form that evil had theretofore taken" had been 

necessarily simple. Force and violence were then the only means known to man by which a Government could 

directly effect self-incrimination. It could compel the individual to testify -- a compulsion effected, if need be, by 

torture. It could secure possession of his papers and other articles incident to his private life -- a seizure effected, 

if need be, by breaking and entry. …. But "time works changes, brings into existence new conditions and 

purposes." Subtler and more far-reaching means of invading privacy have become available to the Government. 

Discovery and invention have made it possible for the Government, by means far more effective than stretching 

upon the rack, to obtain disclosure in court of what is whispered in the closet.  

In Ex parte Jackson (1878), it was held that a sealed letter entrusted to the mail is protected by the Amendments. 

The mail is a public service furnished by the Government. The telephone is a public service furnished by its 

authority. There is, in essence, no difference between the sealed letter and the private telephone message. …that 

its protection extended to letters in the mails. The provision against self-incrimination in the Fifth Amendment has 

been given an equally broad construction. The language is: "No person shall be compelled in any criminal case to 

be a witness against himself." Yet we have held not only that the Government can force self-incrimination, but 

encourage it.  [Therefore, use of government wiretaps are not only immoral, but unconstitutional.] 

 



Katz v. United States (1967) 
Case: Acting on a suspicion that Katz was transmitting gambling information over the phone to clients in other 

states, Federal agents attached an eavesdropping device to the outside of a public phone booth used by Katz. 

Based on recordings of his end of the conversations, Katz was convicted under an eight-count indictment for the 

illegal transmission of wagering information from Los Angeles to Boston and Miami. On appeal, Katz challenged 

his conviction arguing that the recordings could not be used as evidence against him. The Court of Appeals 

rejected this point, noting the absence of a physical intrusion into the phone booth itself. The Court granted 

certiorari. 

 

Majority Decision: (7-1) The Court ruled that Katz was entitled to Fourth Amendment protection for his 

conversations and that a physical intrusion into the area he occupied was unnecessary to bring the Amendment 

into play….The Government stresses the fact that the telephone booth from which the petitioner made his calls 

was constructed partly of glass, so that he was as visible after he entered it as he would have been if he had 

remained outside. But what he sought to exclude when he entered the booth was not the intruding eye -- it was the 

uninvited ear. He did not shed his right to do so simply because he made his calls from a place where he might be 

seen. No less than an individual in a business office, in a friend's apartment, in a taxicab, a person in a telephone 

booth may rely upon the protection of the Fourth Amendment.  One who occupies it, shuts the door behind him, 

and pays the toll that permits him to place a call is surely entitled to assume that the words he utters into the 

mouthpiece will not be broadcast to the world.  To read the Constitution more narrowly is to ignore the vital role 

that the public telephone has come to play in private communication…The Government contends, however, that 

the activities of its agents in this case should not be tested by Fourth Amendment requirements, for the 

surveillance technique they employed involved no physical penetration of the telephone booth from which the 

petitioner placed his calls.  It is true that the absence of such penetration was at one time thought to foreclose 

further Fourth Amendment inquiry…The Government does not question these basic principles. Rather, it urges 

the creation of a new exception to cover this case.  It argues that surveillance of a telephone booth should be 

exempted from the usual requirement of advance authorization by a magistrate upon a showing of probable cause. 

We cannot agree. …[such action] "bypasses the safeguards provided by an objective predetermination of probable 

cause, and substitutes instead the far less reliable procedure of an after-the-event justification for the . . . search, 

too likely to be subtly influenced by the familiar shortcomings of hindsight judgment."…These considerations do 

not vanish when the search in question is transferred from the setting of a home, an office, or a hotel room to that 

of a telephone booth. Wherever a man may be, he is entitled to know that he will remain free from unreasonable 

searches and seizures. The government agents here ignored "the procedure of antecedent justification . . . that is 

central to the Fourth Amendment,"  a procedure that we hold to be a constitutional precondition of the kind of 

electronic surveillance involved in this case.  Because the surveillance here failed to meet that condition, and 

because it led to the petitioner's conviction, the judgment must be reversed.… "The Fourth Amendment protects 

people, not places," wrote Justice Potter Stewart for the Court.  A concurring opinion by John Marshall Harlan 

introduced the idea of a 'reasonable' expectation of Fourth Amendment protection. 

 

Dissenting Opinion: Justice Hugo Black: If I could agree with the Court that eavesdropping carried on by 

electronic means (equivalent to wiretapping) constitutes a "search" or "seizure," I would be happy to join the 

Court's opinion.…My basic objection is two-fold: (1) I do not believe that the words of the Amendment will bear 

the meaning given them by today's decision, and (2) I do not believe that it is the proper role of this Court to 

rewrite the Amendment in order "to bring it into harmony with the times," and thus reach a result that many 

people believe to be desirable.  

…The first clause [of the Fourth Amendment] protects "persons, houses, papers, and effects against unreasonable 

searches and seizures. . . ." These words connote the idea of tangible things with size, form, and weight, things 

capable of being searched, seized, or both. The second clause of the Amendment still further establishes its 

Framers' purpose to limit its protection to tangible things by providing that no warrants shall issue but those 

"particularly describing the place to be searched, and the persons or things to be seized." A conversation 

overheard by eavesdropping, whether by plain snooping or wiretapping, is not tangible and, under the normally 

accepted meanings of the words, can neither be searched nor seized. In addition the language of the second clause 

indicates that the Amendment refers not only to something tangible so it can be seized, but to something already 

in existence, so it can be described. Yet the Court's interpretation would have the Amendment apply to 

overhearing future conversations, which, by their very nature, are nonexistent until they take place. How can one 

"describe" a future conversation, and, if one cannot, how can a magistrate issue a warrant to eavesdrop one in the  



 

future…[eavesdropping] of course, was an unknown possibility at the time the Fourth Amendment was adopted. 

But eavesdropping is…"an ancient practice which, at common law, was condemned as a nuisance (William 

Blackstone  Commentaries on the Law 168).  In those days, the eavesdropper listened by naked ear under the 

eaves of houses or their windows, or beyond their walls seeking out private discourse."... There can be no doubt 

that the Framers were aware of this practice, and, if they had desired to outlaw or restrict the use of evidence 

obtained by eavesdropping, I believe that they would have used the appropriate language to do so in the Fourth 

Amendment. They certainly would not have left such a task to the ingenuity of language-stretching judges. No 

one, it seems to me, can read the debates on the Bill of Rights without reaching the conclusion that its Framers 

and critics well knew the meaning of the words they used, what they would be understood to mean by others, their 

scope and their limitations.  Under these circumstances, it strikes me as a charge against their scholarship, their 

common sense and their candor to give to the Fourth Amendment's language the eavesdropping meaning the 

Court imputes to it today.… principle, however, does not justify construing the search and seizure amendment as 

applying to eavesdropping or the "seizure" of conversations.  The Fourth Amendment was aimed directly at the 

abhorred practice of breaking in, ransacking and searching homes and other buildings and seizing people's 

personal belongings without warrants issued by magistrates.”  

For these reasons, I respectfully dissent. 

 

 


